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No liability is accepted for any incompleteness or inaccuracies in this newsletter despite the fact that it has been drawn up with the greatest possible care. The broad and general nature of this newsletter means that it is not intended to provide all information that is needed to make financial decisions. Date of publication: 5 January 2015.



1.  Introduction

In this newsletter you can find the main changes in the areas of personnel and salaries for 2015 so that you will be fully up-to-date again. 

Main changes
The main changes for 2015 concern:

· the Dutch Work and Security Act;

· the definitive introduction of the Work-related Expenses Scheme;

· stimulus measures; 

· pension update;

· practical information on current affairs.

Our advisors are pleased to inform and advise you about these and other matters. So if you have any questions pursuant to this newsletter, please feel free to contact us.
2. Work and Security Act

The Dutch Work and Security Act will enter into effect in a phased manner in 2015. We have provided an overview of the changes that are relevant for you below.

Anticipate the duty of notification 
A duty of notification applies for contracts with a definite term of six months or longer that end on or after 1 February 2015. This duty of notification means that you are obliged to notify your employee in writing at least one month before the end of the contract as to whether the contract will end. If you decide to extend the contract, you will also be required to indicate subject to which conditions you will extend the contract. If you fail to do so, the contract will be deemed to have been extended subject to the same conditions for the same period with a maximum of one year. If you fail to notify, your employee will be entitled to a gross all-in monthly salary or a proportionate share if you notify late. 
Please note!
There is no duty of notification for contracts with a term of less than six months or contracts whose end has not been set at a calendar date. An example of such a contract is a contract for the term of a project. 
Probationary period restricted
As of 1 January 2015, it is prohibited to include a probationary period in employment contracts of six months or less. It is not allowed either to include a probationary period in a consecutive contract, unless this contract concerns a new position that involves essentially other skills and competencies. If an existing Collective Agreement still stipulates a probationary period, the new rules will enter into effect at the latest on 1 July 2016 or so much sooner as the existing Collective Agreement ends. 
Please note!
A new probationary period at the current employer is allowed if an employee is offered a new position that requires essentially different skills and responsibilities and a contract has a term of more than six months. 
Non-competition clause in temporary contract restricted
Non-competition clauses and non-solicitation clauses are no longer allowed in temporary contracts as of 1 January 2015. This could be different if there are compelling business interests. A non-competition clause is allowed in such cases if you expressly motivate the compelling business interest in the relevant clause. In addition, these business interests must exist both at the time the clause is concluded and at the time you wish to invoke the clause. 

Please note!
As of 1 January 2015, the employer is no longer able to derive any rights from a non-competition clause in the case of seriously imputable acts or omissions on the part of the employer. 
On-call contracts
It has been regulated in law that you can agree in writing that you will not pay salary to on-call workers for the first 26 weeks if there is no work. It is still possible at this time to extend this period indefinitively in a Collective Agreement. This possibility of deviating from the obligation to continue to pay wages to on-call workers if there is no work in a Collective Agreement will be restricted. As of 1 January 2015, such a collective salary exclusion clause will only be allowed in a Collective Agreement concerning positions that involve activities of 'an incidental nature' and without a 'fixed scope'. Stand-in workers and temporary workers were mentioned as examples during the Parliamentary debate. 
Please note!
Transitional law applies until 1 July 2016. Any deviating provisions included in a Collective Agreement concerning the obligation to continue to pay wages will remain in force until the end date of this Collective Agreement, but at the latest until 1 July 2016. 
Adjustment of the provisions on succession of fixed-term employment contracts
Temporary employment contracts that succeed each other (possibly with an intervening period) form a chain. This chain is subject to rules. These rules will be adjusted on 1 July 2015. As of July 2015, you will be able to conclude at most three temporary contracts in two years with an employee (the number is also three until 1 July 2015, but during a three-year period). As of 1 July 2015, the chain of temporary employment contracts will not be broken until an intervening period of at least six months has passed (this period is still three months until 1 July 2015). This means that if a contract ends and a new contract is concluded between the same parties within six months, this period and the contract are taken into account in the chain. 

It is possible to deviate from the number of contracts and the total duration by means of a Collective Agreement subject to very strict conditions. However, a maximum of six contracts are allowed in a period of four years. It is not possible to deviate from the intervening period of six months in a Collective Agreement. 

Once the maximum number of allowed temporary contracts has been reached, you will be required to offer your employee a contract with an indefinite term if you wish to retain him or her.

The new provisions on the succession of fixed-term employment contracts do not apply to employees younger than 18 with minor employment (12 hours or less). 

Please note!
Transitional law applies until 1 July 2016. Any deviating provisions included in a Collective Agreement concerning the provisions on succession of fixed-term employment contracts will remain in force until the end date of this Collective Agreement, but at the latest until 1 July 2016. 
Please note!
The current provisions on succession of fixed-term employment contracts continue to apply to temporary contracts that are already in effect on 1 July 2015. Your ongoing temporary contracts therefore cannot suddenly become contracts with an indefinite term. 

The new provisions on succession of fixed-term employment contracts do apply if you conclude a new temporary contract as of 1 July 2015 within six months after a previous temporary contract. This also applies if the previous temporary contract ended before 1 July 2015. For example, if a temporary contract ended on 1 March 2015, a new temporary contract will form the second contract in the chain on 1 August 2015.
Reform of dismissal law
Payrolling
Payrolling was subject to special rules on dismissal, which made it possible to dismiss hired workers more easily. These rules lapsed on 1 January 2015. This means that in future the hirer will have to demonstrate with reasons what the reason is for dismissing the payroll employees.


Preventative test remains: prescribed route
You will be obliged as of 1 July 2015 to follow the dismissal route set out below if the employee does not agree in writing to your notice of termination:
· via the Dutch Employee Insurance Agency (UWV) in case of a dismissal for commercial reasons and in case of dismissal in connection with long-term illness, 

· via the Subdistrict Court for dismissals for personal reasons. 

If the UWV rejects the application for dismissal you can still request the Subdistrict Court to dissolve the employment contract. The Subdistrict Court tests the application for dismissal against the same dismissal criteria as the UWV. 

If the UWV grants the application for dismissal, the employee will have the right to apply to the Subdistrict Court in order to request reinstatement of the employment relationship or a reasonable compensation. 

What is new is the fact that appeals to the Court of Appeal and appeals in cassation to the Supreme Court are possible against the decision of the Subdistrict Court. 

Deduction of the time needed to process the application
The time needed by UWV (or the redundancy committee) to perform a dismissal test is deducted from the notice period, provided a notice period of at least one month remains. In the case of serious culpability on the part of the employee, the Subdistrict Court is not required to take account of the notice period and it will have the right to proceed with dissolution immediately. The time needed to perform a dismissal test is not deducted in the case of serious culpability on the part of the employer. The notice periods otherwise remain unchanged. 
Transition payment regulated in law
The current severance payment will be replaced by the transition payment on 1 July 2015: each employee who has worked for you for two years or more (including temporary employees!) is entitled to this compensation if you wish to terminate the employment contract or you do not wish to extend it. The amount of the transition payment amounts to 1/6 monthly salary per 6 months over the first 10 years and ¼ monthly salary per year of service after the 10th year of service subject to a maximum of €75,000 gross or an annual salary if the employee earned more than €75,000 gross on an annual basis. The obligation to pay the transition payment does not exist if you are in serious financial problems, such as bankruptcy or suspension of payment. A transition payment is not owed either in case of serious culpability on the part of the employee. Parties to the Collective Agreement can deviate from the transition payment to the benefit of the employee. 
Please note!
You are allowed to deduct certain costs, i.e. transition or deployability costs, from the transition payment. This does require you to obtain the employee's written approval before the costs are actually incurred. 
No transitional law concerning the calculation of the amount of the transition payment
According to the new provisions on succession of fixed-term employment contracts that enter into effect on 1 July 2015, a chain of employment contracts is only broken in case of an interruption of six months. As regards the transition payment, that six-month requirement also applies for the past! See the following example.
In the event a seasonal worker has had an employment contract for eight months each year for already fifteen years, there is so far no chain and no contract with an indefinite term. This is different where it concerns the transition payment. This does involve a chain, namely 15 x 8 = 120 months. That means that the employer who decides not to offer this seasonal worker a new employment contract for the next year owes a transition payment. In this example a transition payment of 3.33 monthly salaries and even more if the employee is over the age of 50.

Employment contracts that succeeded each other with intervals of at least six months are joined together for the calculation of the right to a transition payment. 

The obligation to pay a transition payment does not apply to employees below the age of 18 with minor employment (12 hours or less). 

Reasonable compensation
Your employee may receive compensation if the dissolution of the employment contract by the Subdistrict Court is the result of seriously imputable acts or omissions on your part. The reason is that the Subdistrict Court has the right to award an (additional) 'reasonable' compensation. This award may also take place if a right to a transition payment does not yet exist, because the employment lasted for less than two years. 

Reflection period as regards termination agreements
It remains possible to conclude a termination agreement with the employee without such having consequences for the employee's unemployment benefits. A statutory reflection period for the employee does start from the moment agreement has been reached. You are required to point this out to your employee in writing in the termination agreement. The employee has the right to withdraw his or her consent within a period of two weeks. This means that you will be uncertain for a longer period as to whether an employment contract has been concluded. If you do not make the employee aware of the reflection period, the reflection period will be extended to three weeks.

Termination when reaching state pension age
You can terminate the employment contract of your employee who reaches or has already reached the state pension age or higher or lower retirement age, without requiring the preventative test, in connection with his or her age. This is subject to the condition that the employment contract was concluded before the state pension age or the retirement age was reached. The normal rules for dismissal (including the preventative test) apply if this is not the case.

3. Work-related Expenses Scheme (WES): the state of affairs

Although you were able for many years to opt for the Work-related Expenses Scheme or for the old system of free compensations and provisions, the WES will be mandatory as of 2015. The general assumption of the WES is that all compensations and provisions that are made to employees and former employees constitute taxable income. You do not pay income tax and national insurance contributions on the amount in compensations and provisions that fall within the discretionary margin. No final levy of 80% is owed up to this amount. 

Certain items may not be placed in the discretionary margin, but must be provided as salary, such as the company car and fines.

The WES was adjusted on 1 January 2015, however:

· The percentage of the discretionary margin (fixed) decreased from 1.5% to 1.2% of the total taxable income.

· Tools, computers and mobile means of communication are exempted if they are needed within reason according to the employer's reasonable opinion for the employment (the necessity criterion must also be satisfied).

· Discounts on products from your own company are exempted subject to conditions (up to 20% of the market value and €500 per year).

· The distinction between compensation and provision has lapsed for several workplace facilities.

· The final levy on the amount exceeding the discretionary margin may be determined at group level. A group exists in case of an interest of at least 95%. 

· The withholder who exceeds the discretionary margin does not have to pay until the first payroll tax return in the new calendar year.

Steps

The following steps must be followed for correct application of the WES:

1.
Determine whether the compensations and provision to employees and former employees must be designated as salary.

2.
Determine which compensations and provisions are designated as final levy component. Compensations and provisions that have not been designated must be incorporated in the pay slips as taxable salary.

3.
Apply special rules to the designated items:

a.
targeting exemptions (do not affect the discretionary margin of 1.2%),

b.
zero valuations (do not affect the discretionary margin of 1.2%),

c.
fixed valuations (do not affect the discretionary margin of 1.2%),

4.
Determine the amount in designated compensation and provisions determined with due observance of these special rules, remains within the 1.2% discretionary margin of the wage bill for tax purposes.

5. 
You may have to adjust the terms of employment. The basic assumption is that this is only allowed if the employee agrees thereto. A collective, unilateral change to the terms of employment to the detriment of the employee is only allowed if you have agreed this in writing and you are able to demonstrate that you have a compelling business interest in the change. You will also have to look at matters such as a phasing-out scheme and whether you are able to generate support within the Works Council (if it has been introduced). 

Please note!
If you do not adjust the administration of the Work-related Expenses Scheme, you run the risk of incorrect payroll tax returns and any additional assessments and fines. 
4. Stimulus measures: do not miss out on any money! 
Measures to invest in stimulating personnel will take place again in 2015. 

Research & Development tax rebate
The R&D tax rebate allows you to reduce the financial costs of research and development projects by means of a subsidy of the wage costs. The following rules apply in 2015:

· the tax rebate for non-starters amounts to 35% of the R&D salary; 

· this is 50% for starters;

· this percentage applies up to an R&D salary of at most €250,000;

· the percentage of the remaining R&D salary (exceeding €250,000) amounts to 14%;

· the maximum Research & Development tax rebate amounts to €14 million;

· the tax rebate can be set off against all periods of the calendar year to which an R&D declaration applies or partly applies;

· the R&D period is 12 months per year for all employers.

In 2015, you will only be able to claim the Research & Development tax rebate if you conduct a business. Contract research by public knowledge institutes, such as universities and research universities, has been removed from the Research & Development tax rebate.

Research & Development deduction (RDD)
The RDD applies in addition to the Research & Development tax rebate. The RDD is also applied for via the Netherlands Enterprise Agency (www.rvo.nl). The RDD provides an additional deduction in connection with income tax and corporation tax for other costs and expenses related to the project, not being wage costs. Think in this connection of prototypes or research equipment. The deduction for Research & Development activities amounts to 60% of the costs in 2015. The government wishes to investigate pursuant to signs from the business community whether the RDD can be combined with the Research & Development tax rebate into a single, integrated regulation.

Practice-based learning subsidy scheme 
The Practice-based learning subsidy is a compensation of the costs incurred by an employer for supervising a participant/student. The subsidy is provided via the Dutch Enterprise Agency. 

The Practice-based learning subsidy is intended for the following target groups:

· work-study programme preparatory secondary vocational education (VMBO);

· BBL process in senior secondary vocational education (MBO);

· dual training course and part-time higher professional education (HBO) (including the 'agro' sector);

· temporary appointments at a university or research institute for training as a scientific researcher or technical designer;

· employees who perform doctoral research.

The Practice-based learning subsidy does not apply for all other target groups that still qualified for the educational tax rebate in 2013. 

The main outlines of the conditions for subsidy of the places in MBO and HBO are as follows:

· The participant has to attend a full course of study for a recognised, qualifying diploma (i.e. no modular certificates) concerning a training course registered with Central Register of Vocational Courses (Crebo) or Central Register of Higher Education Study Programmes (Croho).

· Only the employer who provides the trainee workshop or the work-study place (approved work placement company) receives the subsidy, which means that the subsidy is not received by employers who act merely as intermediaries.

A digital application form will be introduced by the middle of 2015, which must be completed by the employer before 15 September. The division of the available 'subsidy funds' takes place each year after the end of the study year concerning all qualifying employers who submitted an application in due time, based on the number of applications. The amount per place has been maximised at €2,700. 

The education and placement of older unemployed persons scheme
A special subsidy was created for the education and placement of older unemployed persons. An older unemployed person is defined as a person who has reached the age of 50 and who has received unemployment benefits for at least three months. Subsidy is available for professional or position-oriented education (education voucher of at most €1,000) and for placement of an older unemployed person by means of an intermediary (placement fee €300 to €1,200). This regulation became active on 1 October 2013 and, for the time being, will run up to and including 31 December 2016. You can apply for subsidies from the UWV.

Premium discount younger employee 
If you employ someone who receives unemployment benefits or social assistance benefits and who is aged between 18 and 27, you qualify for an annual premium discount of €3,500. This concerns a temporary arrangement that focuses on new jobs in the period of 1 January 2014 until 1 January 2016. 

The premium discount applies on an annual basis per employee engaged during the period the employee is employed subject to a maximum of two years (at the latest up to and including 31 December 2017). The annual premium discount amounts to €3,500. It must concern a contract with a term of at least six months. It must also concern positions of at least 32 hours a week. Employment that commences on or after 1 July 2015 is subject to a reduced requirement of at least 24 hours a week. 

Premium discount for employees over the age of 56 or with an occupational disability (mobility bonus)

If you employ someone who is aged 56 or over who, before entering your service, receives benefits (for example, unemployment benefits, invalidity benefits, benefits under the Dutch Invalidity Insurance (Self-Employed Persons) Act or the Dutch Work and Employment Support (Young Disabled Persons) Act, etc.), you will be entitled to a premium discount that can increase to €7,000 a year. You are entitled to this discount (subject to a maximum of three years) for as long as the employee is in your service. 
This premium discount already applied before the year 2015. A lower age limit of 50 or over applied at that time. Did you not apply this premium discount in the past while you have been entitled to it? If so, please contact us. You may be able to apply for the premium discount with retroactive effect.
5. Pension update

The maximum pension accrual was limited (for tax purposes) in 2014 in connection with the increase of the state pension age and the retirement age (target age). This may have had an impact on the pension scheme of your employees. Several measures were added on 1 January 2015.

Further limitation pension accrual

The scope for pension accrual was further limited on 1 January 2015. The basic assumption in this connection is that it must be possible for employees to accrue old-age pension in 40 years, which amounts at least to 75% of the average income they earned during their active life. The annual accrual rate for average salary schemes was reduced further from 2.15% (2014) to 1.875% (2015) and for final salary schemes from 1.9% (2014) to 1.657% (2015). The accrual rates for partner and orphan's pension were reduced proportionately.

Limitation of the pensionable salary

The maximum amount of the pensionable salary has also been limited. The pensionable salary was limited at a maximum of €100,000 on 1 January 2015. Employees who earn more can only accrue a net pension or net annuity. This means that the payments to be received will be exempt from income tax in due time, because the premiums are paid from the net income. The value of the net annuity or the net pension does not form part of the taxable capital in box 3.

These changes mean for you that you should have adjusted the pension scheme of your employees before 1 January 2015 or that you should have notified the Dutch Tax and Customs Administration that you were busy doing so. 
Please note!
The threshold of €100,000 does not apply to invalidity pension. 
Increase state pension age 

The state pension age was increased to the age of 65 plus three months on 1 January 2015. This means that the duty to insure for employee insurance schemes also continues up to and including the day before the state pension age. Payment of the Dutch Healthcare Insurance Act employer levy will also take three months longer. 

Old-age pension accrual during a period of fifty years remains unchanged.
The government intends to increase the state pension age even more quickly. The relevant legislative proposal has already been submitted to the House of Representatives.

6. Nice to know 
Additional (tax) liability percentages for the private use of a company car
The CO2 thresholds for the 14% rate (very economical cars) and the 20% rate (economical cars) of the additional (tax) liability for the private use of a company car were tightened on 1 July 2012. An adjustment takes place in January of each year (as of 1 January 2013). 

A 0% rate for the additional (tax) liability for the private use of a company car applies for a period of sixty months for cars with CO2 emissions that do not exceed 50 gr/km and that were purchased in the period of 1 January 2012 up to and including 31 December 2013. Cars that were purchased before 1 January 2012 and do not emit more than 50 gr/km CO2 are subject to the 0% rate, to the extent they were not yet entitled thereto, until 1 January 2017. 

Cars without CO2 emissions

Cars without CO2 emissions (0 grams per kilometre) that are registered for the first time in 2014 or 2015 are subject to an additional (tax) liability rate for the private use of a company car of 4%. This rate applies for a period of 60 months from the date of the first registration, with the exception of cases of excessive private use.

Cars with CO2 emissions of 50 gr/km

A 7% rate for the additional tax liability for the private use of a company car applies for a period of 60 months for cars with CO2 emissions that do not exceed 50 gr/km and that were purchased in the period of 1 January 2014 up to and including 31 December 2015.

The difference between CO2 thresholds for petrol and diesel became increasingly smaller and ultimately disappeared in 2015. 

Customary salary director and major shareholder (DGA)
In 2015, directors and major shareholders will be faced with stricter rules concerning their salary. The room for manoeuvre within which a director and major shareholder  is allowed to determine his or her salary, will be reduced from 30% to 25%. In addition, the salary of the director and major shareholder no longer has to be compared to the salary of a similar position, but to the salary of the most comparable position. As of 2015, a director and major shareholder  should therefore receive a salary in the amount of the highest of the two amounts:

· 75% of the salary from the most comparable position

· The highest salary of the other employees of the company or the affiliated companies (bodies). This concerns all companies in which the DGA has a participation of 5% or more;

· € 44.000.

Existing agreements with the Dutch Tax and Customs Administration concerning a salary exceeding the standard amount of €44,000 lapsed on 1 January 2015. It is possible to make new arrangements with the Dutch Tax and Customs Administration concerning the amount of the customary salary. There is a practical arrangement that means that a salary in the amount of 75/70th of the salary of 2014 may be assumed. This means in specific terms that the previous agreement is continued with due observance of the smaller efficiency margin as of 1 January 2015. This arrangement applies for as long as the Dutch Tax and Customs Administration has not contacted you for a new customary salary agreement or until the expiry of the term of validity of the original customary salary agreement. 

Tip!
Avoid debate about the customary salary by adopting a salary that is in line with the market conditions. Ensure that the Dutch Tax and Customs Administration agrees to the above, if necessary, in order to avoid an additional assessment. 
Recipients' liability 
You risk high fines if you occasionally hire personnel for your company. You may be held liable for payment of income tax and national insurance contributions and VAT if you have not arranged matters properly. You should also make sure that you do business with a registered temporary employment agency (www.waadicheck.nl).

Hiring applies if personnel employed by another entrepreneur performs activities within your business under your direction and supervision. The other entrepreneur may also be a temporary employment agency, but for example also a fellow entrepreneur who supplies its personnel to you on a temporary basis. 
Please note!
The liability applies for income tax and national insurance contributions and VAT. The liability for VAT does not apply if the reverse-charge mechanism applies. 
7. Rates and amounts 2015

Company cafeteria 
If the employees are able to enjoy meals in the company cafeteria, the benefit thereof will be taxed. Under the Work-related Expenses Scheme, the value amounts irrespective of the type of meal to €3.20 in 2015.
Tip!
Personal contributions on the part of the employees in connection with the meals may be deducted from the amount to be taken into account, but the amount may never be less than zero. 
Other non-business meals
The invoice value, including VAT, of non-business meals (for example in the event the employee takes his or her family for dinner) must be included as a benefit.
Tip!
Do you place cafeteria meals in the discretionary margin? If so, it is not necessary to administer the meals per employee. Keeping a record of the total number of meals of employees is sufficient. 
Maximum daily wage
As of 1 January 2015, the maximum premium daily wage amounts to €199.90 and to €51,976 on an annual basis (260 days for wage calculation purposes).

Minimum (youth) wages
As of 1 January 2015, the minimum (youth) wages (gross per month, per week and per day, in euros, exclusive of the holiday allowance) amount to:

	
	Month
	 Week
	Day 

	From age 23 
	€1,501.80 
	€346.55  
	€69.31  

	22 years 
	€1,276.55 
	€294.55 
	€58.91 

	21 years 
	€1,088.80 
	€251.25 
	€50.25 

	20 years 
	€923.60   
	   €213.15
	€42.63 

	19 years 
	€788.45
	€181.95 
	€36.39 

	18 years 
	€683.30  
	€157.70  
	€31.54 

	17 years 
	€593.20 
	€136.90 
	€27.38 

	16 years 
	€518.10 
	€119.55 
	€23.91 

	15 years 
	€450.55 
	€103.95 
	€20.79 


Volunteers
If the compensation received by a volunteer does not exceed €1,500 a year or €150 a month, such will not be considered to be salary. If you pay someone a compensation or provision per hour within these maximum amounts, the Dutch Tax and Customs Administration will consider an hourly fee of at most €4.50 (or €2.50 for a volunteer below the age of 23) to be a volunteer remuneration. The tax exemption for volunteers applies for working at a private corporation or a body under public law that is not liable to pay corporation tax as well as to sports organisations. The exemption also applies for Public Benefit Organisations (PBO) that are liable to pay corporation tax.
In conclusion
If you have any questions pursuant to this newsletter, please feel free to contact one of our advisors.
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